CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT (this “Agreement”), dated ________________, (the “Effective Date”), by and between [You or Your Company] (“Licensor”) and [The person or company you will be speaking with] (“Licensee”).

RECITALS:
WHEREAS, Licensor is the owner of certain material and information (the “Property”).  Licensee has requested that Licensor disclose certain information concerning the Property to Licensee to conduct certain investigations in connection with Licensee’s potential acquisition, financing and development of the Property, and the provision by Licensee or any affiliate thereof to Licensor of possible other services with respect to the Property.  Licensor has agreed to Licensee’s request upon the terms and conditions set forth herein prior to the commencement of negotiation of any agreement with respect to the Property (the “Property Agreement”); and

WHEREAS, Licensor and Licensee now desire to enter into this Agreement to memorialize their agreements with respect to the maintenance by Licensee of the confidentiality of certain information to be provided by Licensor to Licensee with respect to the Property in connection with Licensee’s potential acquisition, financing and development of the Property and possible other services to be provided by Licensee or any affiliate thereof to Licensor with respect to the Property.
NOW, THEREFORE, in consideration of the premises and the agreements contained herein, and other valuable considerations, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE 1 

CONFIDENTIAL INFORMATION

1.1 Confidentiality of Information.  In connection with ongoing discussions or negotiations between Licensor and Licensee and possible other services to be provided by Licensee or any affiliate thereof to Licensor with respect to the Property, Licensor may find it beneficial to disclose to Licensee certain confidential or proprietary information in written, oral or other tangible or intangible forms relating to the Property, Except as otherwise provided herein, Licensee understands that the Information shall be deemed confidential.  This Agreement shall apply to all Information relating to the Property disclosed by Licensor to Licensee and all obligations hereunder with respect to Information received shall survive the earlier of Licensee’s return of said Information to Licensor, or two years following the Effective Date (the “Outside Date”).

1.2 Use of Information.  With respect to any and all Information received from Licensor, Licensee shall:  LISTNUM \l 3  use the Information only as reasonably needed for the purposes of evaluating the Property;  LISTNUM \l 3  hold such Information in strict confidence and shall protect and safeguard the Information against unauthorized use, publication or disclosure;  LISTNUM \l 3  restrict disclosure of the Information solely and exclusively to the following persons (each, a “Qualified Party” and, collectively, the “Qualified Parties”): partners, employees, officers, legal counsel, agents, accountants, lenders and consultants of Licensee with a need to know such Information in connection with Licensee’s potential management of the Property;  LISTNUM \l 3  not copy or otherwise duplicate such Information or knowingly allow anyone else to copy or otherwise duplicate such Information, except as required for the purposes of furthering Licensee’s discussions and/or negotiations with Licensor; and  LISTNUM \l 3  on request, following termination of negotiations with Licensor, promptly return to Licensor all Information in its original form, or destroy all Information and certify as such to Licensor.  Before disclosing any Information to a Qualified Party, Licensee shall advise such Qualified Party of the Licensee’s obligations hereunder with respect to such Information.

1.3 Public Information.  Licensee shall have no obligation to preserve the confidential or proprietary nature of any Information which: (a) was already known to Licensee (other than any Information made known to Licenses after Licensee signed a previous confidentiality agreement with respect to the Property); (b) is rightfully received from a third person or is independently developed by an employee or agent of Licensee free of any confidentiality obligation; (c) is or becomes publicly known through no wrongful act of Licensee; (d) is a matter of public record; or (e) is approved for release in writing by Licensor.

1.4 Third Party Contacts.  Licensee shall not make any direct or indirect contact with any person or entity without the prior written consent of Licensor.  Licensee acknowledges that any such direct or indirect contacts may cause substantial and irreparable harm to Licensor.

1.5 Limitation of Obligations.  Licensee further acknowledges that Licensor makes no representation as to the accuracy or completeness of the Information, nor has Licensor attempted to verify the facts recited in the Information.  Licensee shall have no recourse against Licensor or its advisors, counsel or agents in the event of any errors or omissions in the Information or in any other information verbally transmitted during the Licensee’s examination of the Information by Licensor or by any advisor, counsel or agent of Licensor.

1.6 Disclosure Required By Legal Process.  In the event that Licensee or any Qualified Parties are requested or required (by deposition, interrogatory, request for documents, subpoena, civil investigative demand or similar legal, judicial or regulatory process or as otherwise required by applicable law or regulation) to disclose any of the Information, such person shall (a) provide Licensor with prompt prior written notice of such request or requirement, and (b) cooperate with Licensor so that Licensor may, at Licensor’s expense, seek a protective order or other appropriate remedy or, if appropriate, waive compliance with the terms and provisions of this Agreement.  In the event that such protective order or other remedy is not obtained, or Licensor waives compliance with the terms and provisions hereof, Licensee and its respective Qualified Parties shall disclose only that portion of the Information that such person is advised by legal counsel in writing is legally required to be disclosed, and provided that Licensor uses reasonable efforts to obtain reliable assurance that confidential treatment will be accorded any Information so disclosed.
ARTICLE 2

INDEMNIFICATION


2.1
Indemnity.  To the greatest extent permitted by law, Licensee shall protect, defend, indemnify and hold harmless Licensor and its agents, employees, representatives and consultants (any of the foregoing shall be known individually as “Indemnitee” and collectively as “Indemnitees”), and each of them, jointly and severally, against and from any and all claims, demands, causes of action, damages, costs, expenses, losses and liabilities, at law or in equity, of every kind or nature whatsoever incurred by any Indemnitee, directly or indirectly arising out of or in connection with (a) the entry by Licensee or any of its agents, employees, representatives or consultants upon the Property (provided however, under no circumstances shall Licensee’s foregoing indemnity obligation extend to remedying conditions at the Property that pre-existed Licensee’s due diligence review, inspections and examinations or to any diminution in value of the Property suffered by Licensor arising from the results of Licensee’s due diligence) and/or (b) a disclosure of the Information, other than in conformity with the terms of this Agreement.

ARTICLE 3

MISCELLANEOUS


3.1
Term.  The License and this Agreement shall be revocable in whole or in part by either party immediately upon notice from one party to the other for any reason or no reason at all.  The revocation of the License and this Agreement shall in no way prejudice any of the rights and remedies available to Licensor at law or in equity, and all of the obligations and responsibilities of Licensee under this Agreement shall survive such termination.  The term of the License shall commence on the Effective Date hereof and shall terminate on the earlier to occur of (a) the date negotiations between Licensor and Licensee concerning the Licensee’s potential acquisition, financing and development of the Property and possible other services to be provided by Licensee or any affiliate thereof to Licensor with respect to the Property are terminated, (b) the date of termination of, or the expiration of any due diligence period under, any contract between Licensor and Licensee, and (c) the date this Agreement is terminated by Licensor as herein provided (including without limitation Section 1.1’s Outside Date for the confidential treatment of Information).


3.2
Entire Agreement.  This Agreement sets forth the entire agreement of the parties with respect to the subject matter hereof and supersedes all prior discussions, negotiations, understandings or agreements relating thereto.  No amendment of this Agreement shall be valid or binding unless made in writing and signed by the parties hereto.


3.3
Notices.  Any notices shall be in writing and shall be deemed given when mailed by first class registered or certified mail, postage prepaid, return receipt requested, or by a nationally recognized overnight courier service, addressed as follows (or to such other address as Licensor or Licensee may from time to time designate by written notice to the other):

	To Licensor:
	You/Your Company
Address



	To Licensee:
	Entity With Whom You’re Speaking
Address



	
	



3.4
Assignment.  Licensee may not assign any of its rights under this Agreement, voluntarily or by operation of law, without Licensor’s prior written consent, which consent may be withheld, delayed or conditioned in Licensor’s sole and absolute discretion.  Subject to the foregoing, this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective heirs, personal representatives, successors and assigns.  This Agreement shall be construed in accordance with and governed by the laws of the state in which the Property is located.


3.5
Remedies.  Licensor shall be entitled to pursue any remedies available to it, at law or in equity, including injunctive relief, in the event of a breach of this Agreement by Licensee. 


3.6
Legal Fees.  Regardless of whether the parties ever consummate the Property Agreement or any other agreement related to the Property, each party shall bear the cost of its own legal expense in regard to the assessment of any transaction whatsoever related to the Property.
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first written above.
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